Department of Energy

REQUIREMENT FOR GUARANTEE OF
PERFORMANCE (DEC 2000)

The successful offeror is required by other
provisions of this solicitation to organize a
dedicated corporate entity to carry out the
work under the contract to be awarded as a
result of this solicitation. The successful of-
feror will be required, as part of the deter-
mination of responsibility of the newly orga-
nized, dedicated corporate entity and as a
condition of the award of the contract to
that entity, to furnish a guarantee of that
entity’s performance. That guarantee of per-
formance must be satisfactory in all respects
to the Department of Energy.

(End of clause)

970.5215-1 Total available fee: Base fee
amount and performance fee
amount.

As prescribed in 48 CFR 970.1504-5(a),
insert the following clause. The clause
should be tailored to reflect the con-
tract’s actual inclusion of base fee
amount and performance fee amount.

TOTAL AVAILABLE FEE: BASE FEE AMOUNT
AND PERFORMANCE FEE AMOUNT (DEC 2000)

(a) Total available fee. Total available fee,
consisting of a base fee amount ( which may
be zero) and a performance fee amount (con-
sisting of an incentive fee component for ob-
jective performance requirements, an award
fee component for subjective performance re-
quirements, or both) determined in accord-
ance with the provisions of this clause, is
available for payment in accordance with
the clause of this contract entitled, ‘‘Pay-
ments and advances.”

(b) Fee Negotiations. Prior to the beginning
of each fiscal year under this contract, or
other appropriate period as mutually agreed
upon and, if exceeding one year, approved by
the Senior Procurement Executive, or des-
ignee, the contracting officer and Contractor
shall enter into negotiation of the require-
ments for the year or appropriate period, in-
cluding the evaluation areas and individual
requirements subject to incentives, the total
available fee, and the allocation of fee. The
contracting officer shall modify this con-
tract at the conclusion of each negotiation
to reflect the negotiated requirements, eval-
uation areas and individual requirements
subject to incentives, the total available fee,
and the allocation of fee. In the event the
parties fail to agree on the requirements, the
evaluation areas and individual require-
ments subject to incentives, the total avail-
able fee, or the allocation of fee, a unilateral
determination will be made by the con-
tracting officer. The total available fee
amount shall be allocated to a twelve month
cycle composed of one or more evaluation
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periods, or such longer period as may be mu-
tually agreed to between the parties and ap-
proved by the Senior Procurement Execu-
tive, or designee.

(c) Determination of Total Available Fee
Amount Earned. (1) The Government shall, at
the conclusion of each specified evaluation
period, evaluate the contractor’s perform-
ance of all requirements, including perform-
ance based incentives completed during the
period, and determine the total available fee
amount earned. At the contracting officer’s
discretion, evaluation of incentivized per-
formance may occur at the scheduled com-
pletion of specific incentivized requirements.

(2) The DOE Operations/Field Office Man-
ager, or designee, will be (insert title of DOE
Operations/Field Office Manager, or des-
ignee). The contractor agrees that the deter-
mination as to the total available fee earned
is a unilateral determination made by the
DOE Operations/Field Office Manager, or
designee.

(3) The evaluation of contractor perform-
ance shall be in accordance with the Per-
formance Evaluation and Measurement
Plan(s) described in subparagraph (d) of this
clause unless otherwise set forth in the con-
tract. The Contractor shall be promptly ad-
vised in writing of the fee determination,
and the basis of the fee determination. In the
event that the contractor’s performance is
considered to be less than the level of per-
formance set forth in the Statement of
Work, as amended to include the current
Work Authorization Directive or similar
document, for any contract requirement, it
will be considered by the DOE Operations/
Field Office Manager, or designee, who may
at his/her discretion adjust the fee deter-
mination to reflect such performance. Any
such adjustment shall be in accordance with
the clause entitled, ‘‘Conditional Payment of
Fee, Profit, and Other Incentives—Facility
Management Contracts’ if contained in the
contract.

(d) Performance Evaluation and Measurement
Plan(s). To the extent not set forth elsewhere
in the contract:

(1) The Government shall establish a Per-
formance Evaluation and Measurement
Plan(s) upon which the determination of the
total available fee amount earned shall be
based. The Performance Evaluation and
Measurement Plan(s) will address all of the
requirements of contract performance speci-
fied in the contract directly or by reference.
A copy of the Performance Evaluation and
Measurement Plan(s) shall be provided to the
Contractor:

(i) prior to the start of an evaluation pe-
riod if the requirements, evaluation areas,
specific incentives, amount of fee, and allo-
cation of fee to such evaluation areas and
specific incentives have been mutually
agreed to by the parties; or
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(ii) not later than thirty days prior to the
scheduled start date of the evaluation pe-
riod, if the requirements, evaluation areas,
specific incentives, amount of fee, and allo-
cation of fee to such evaluation areas and
specific incentives have been unilaterally es-
tablished by the contracting officer.

(2) The Performance Evaluation and Meas-
urement Plan(s) will set forth the criteria
upon which the Contractor will be evaluated
relating to any technical, schedule, manage-
ment, and/or cost objectives selected for
evaluation. Such criteria should be objec-
tive, but may also include subjective cri-
teria. The Plan(s) shall also set forth the
method by which the total available fee
amount will be allocated and the amount
earned determined.

(3) The Performance Evaluation and Meas-
urement Plan(s) may, consistent with the
contract statement of work, be revised dur-
ing the period of performance. The con-
tracting officer shall notify the contractor:

(i) of such unilateral changes at least nine-
ty calendar days prior to the end of the af-
fected evaluation period and at least thirty
calendar days prior to the effective date of
the change;

(ii) of such bilateral changes at least sixty
calendar days prior to the end of the affected
evaluation period; or

(iii) if such change, whether unilateral or
bilateral, is urgent and high priority, at
least thirty calendar days prior to the end of
the evaluation period.

(e) Schedule for total available fee amount
earned determinations. The DOE Operations/
Field Office Manager, or designee, shall issue
the final total available fee amount earned
determination in accordance with: the sched-
ule set forth in the Performance Evaluation
and Measurement Plan(s); or as otherwise
set forth in this contract . However, a deter-
mination must be made within sixty cal-
endar days after the receipt by the con-
tracting officer of the Contractor’s self-as-
sessment, if one is required or permitted by
paragraph (f) of this clause, or seventy cal-
endar days after the end of the evaluation
period, whichever is later, or a longer period
if the Contractor and contracting officer
agree. If the contracting officer evaluates
the Contractor’s performance of specific re-
quirements on their completion, the pay-
ment of any earned fee amount must be
made within seventy calendar days (or such
other time period as mutually agreed to be-
tween the contracting officer and the Con-
tractor) after such completion. If the deter-
mination is delayed beyond that date, the
Contractor shall be entitled to interest on
the determined total available fee amount
earned at the rate established by the Sec-
retary of the Treasury under section 12 of
the Contract Disputes Act of 1978 (41 U.S.C.
611) that is in effect on the payment date.
This rate is referred to as the ‘‘Renegoti-

48 CFR Ch. 9 (10-1-06 Edition)

ation Board Interest Rate,” and is published
in the FEDERAL REGISTER semiannually on or
about January 1 and July 1. The interest on
any late total available fee amount earned
determination will accrue daily and be com-
pounded in 30-day increments inclusive from
the first day after the schedule determina-
tion date through the actual date the deter-
mination is issued. That is, interest accrued
at the end of any 30-day period will be added
to the determined amount of fee earned and
be subject to interest if not paid in the suc-
ceeding 30-day period.

(End of clause)

Alternate I (DEC 2000). As prescribed
in 48 CFR 970.1504-5(a)(1), when the
award fee cycle consists of two or more
evaluation periods, add the following
to paragraph (c):

(4) At the sole discretion of the Govern-
ment, unearned total available fee amounts
may be carried over from one evaluation pe-
riod to the next, so long as the periods are
within the same award fee cycle.

Alternate II (DEC 2000). As prescribed
in 48 CFR 970.1504-5(a)(2), when the
award fee cycle consists of one evalua-
tion period, add the following to para-
graph (c):

(4) Award fee not earned during the
evaluation period shall not be allo-
cated to future evaluation periods.

Alternate III (DEC 2000). As prescribed
in 48 CFR 970.1504-5(a)(3), when the
DOE Operations/Field Office Manager,
or designee, requires the contractor to
submit a self-assessment, add the fol-
lowing as paragraph (f):

(f) Contractor self-assessment. Following
each evaluation period, the Contractor shall
submit a self-assessment within (Insert Num-
ber) calendar days after the end of the period.
This self-assessment shall address both the
strengths and weaknesses of the Contractor’s
performance during the evaluation period.
Where deficiencies in performance are noted,
the Contractor shall describe the actions
planned or taken to correct such deficiencies
and avoid their recurrence. The DOE Oper-
ations/Field Office Manager, or designee, will
review the Contractor’s self-assessment, if
submitted, as part of its independent evalua-
tion of the contractor’s management during
the period. A self-assessment, in and of itself
may not be the only basis for the award fee
determination.

Alternate IV (DEC 2000). As prescribed
in 48 CFR 970.1504-5(a)(4), when the
DOE Operations/Field Office Manager,
or designee, permits the contractor to
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submit a self-assessment at the con-
tractor’s option, add the following text
as paragraph (f):

(f) Contractor self-assessment. Following
each evaluation period, the Contractor may
submit a self-assessment, provided such as-
sessment is submitted within (Insert Number)
calendar days after the end of the period.
This self-assessment shall address both the
strengths and weaknesses of the Contractor’s
performance during the evaluation period.
Where deficiencies in performance are noted,
the Contractor shall describe the actions
planned or taken to correct such deficiencies
and avoid their recurrence. The DOE Oper-
ations/Field Office Manager, or designee, will
review the Contractor’s self-assessment, if
submitted, as part of its independent evalua-
tion of the Contractor’s management during
the period. A self-assessment, in and of itself
may not be the only basis for the award fee
determination.

[656 FR 81009, Dec. 22, 2000, as amended at 68
FR 68782, Dec. 10, 2003]

970.5215-2 [Reserved]

970.5215-3 Conditional payment of fee,
profit, and other incentives—facil-
ity management contracts

As prescribed in 48 CFR 970.1504-
5(c)(1), insert the following clause:

CONDITIONAL PAYMENT OF FEE, PROFIT, AND
OTHER INCENTIVES—FACILITY MANAGEMENT
CONTRACTS (JAN 2004)

(a) General. (1) The payment of earned fee,
fixed fee, profit, or share of cost savings
under this contract is dependent upon:

(i) The contractor’s or contractor employ-
ees’ compliance with the terms and condi-
tions of this contract relating to environ-
ment, safety and health (ES&H), which in-
cludes worker safety and health (WS&H), in-
cluding performance under an approved Inte-
grated Safety Management System (ISMS);
and

(ii) The contractor’s or contractor employ-
ees’ compliance with the terms and condi-
tions of this contract relating to the safe-
guarding of Restricted Data and other classi-
fied information.

(2) The ES&H performance requirements of
this contract are set forth in its ES&H terms
and conditions, including the DOE approved
contractor ISMS or similar document. Fi-
nancial incentives for timely mission accom-
plishment or cost effectiveness shall never
compromise or impede full and effective im-
plementation of the ISMS and full ES&H
compliance.

(3) The performance requirements of this
contract relating to the safeguarding of Re-
stricted Data and other classified informa-
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tion are set forth in the clauses of this con-
tract entitled, ‘‘Security’ and ‘“‘Laws, Regu-
lations, and DOE Directives,” as well as in
other terms and conditions.

(4) If the contractor does not meet the per-
formance requirements of this contract re-
lating to ES&H or to the safeguarding of Re-
stricted Data and other classified informa-
tion during any performance evaluation pe-
riod established under the contract pursuant
to the clause of this contract entitled,
“Total Available Fee: Base Fee Amount and
Performance Fee Amount,”” otherwise earned
fee, fixed fee, profit or share of cost savings
may be unilaterally reduced by the con-
tracting officer.

(b) Reduction Amount. (1) The amount of
earned fee, fixed fee, profit, or share of cost
savings that may be unilaterally reduced
will be determined by the severity of the per-
formance failure pursuant to the degrees
specified in paragraphs (¢c) and (d) of this
clause.

(2) If a reduction of earned fee, fixed fee,
profit, or share of cost savings is warranted,
unless mitigating factors apply, such reduc-
tion shall not be less than 26 percent nor
greater than 100 percent of the amount of
earned fee, fixed fee, profit, or the contrac-
tor’s share of cost savings for a first degree
performance failure, not less than 11 percent
nor greater than 25 percent for a second de-
gree performance failure, and up to 10 per-
cent for a third degree performance failure.

(3) In determining the amount of the re-
duction and the applicability of mitigating
factors, the contracting officer must con-
sider the contractor’s overall performance in
meeting the ES&H or security requirements
of the contract. Such consideration must in-
clude performance against any site specific
performance criteria/requirements that pro-
vide additional definition, guidance for the
amount of reduction, or guidance for the ap-
plicability of mitigating factors. In all cases,
the contracting officer must consider miti-
gating factors that may warrant a reduction
below the applicable range (see 48 CFR
970.1504-1-2). The mitigating factors include,
but are not limited to, the following ((v),
(vi), (vii) and (viii) apply to ES&H only).

(i) Degree of control the contractor had
over the event or incident.

(ii) Efforts the contractor had made to an-
ticipate and mitigate the possibility of the
event in advance.

(iii) Contractor self-identification and re-
sponse to the event to mitigate impacts and
recurrence.

(iv) General status (trend and absolute per-
formance) of: ES&H and compliance in re-
lated areas; or of safeguarding Restricted
Data and other classified information and
compliance in related areas.
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